NATIONAL ASSOCIATION OF

i

Community Health Centers

ISSUE BRIEF

Medicare/Medicaid Technical Assistance #92:

RECENT COURT DECISIONS INVOLVING FQHC
PAYMENTS AND METHODOLOGY

January 2008

Prepared by:
Benjamin Cohen, Esqg.
National Association of Community Health Centers

Kathy Ghiladi, Esq.
Feldesman Tucker Leifer Fidell, LLP
2001 L Street, N.W.
Second Floor
Washington, DC 20036
(202) 466-8960



For more information, please contact:
Roger Schwartz, JD
Director of State Affairs and Legislative Counsel
National Association of Community Health Centers, Inc.
1400 Eye Street, NW = Suite 330
Washington, DC 20005
Tele.#: (202) 296-0158
Fax: (202) 296-3526
rschwartz@nachc.com

This publication is designed to provide accurate and authoritative information in regard to the
subject matter covered. It is published with the understanding that the publisher is not engaged
in rendering legal, financial or other professional service. If legal advice or other expert
assistance is required, the services of a competent professional should be sought.

This publication was supported by Grant/Cooperative Agreement Number U30CS00209 from the
Health Resources Services Administration, Bureau of Primary Health Care (HRSA/BPHC). Its
contents are solely the responsibility of the authors and do not necessarily represent the official
views of HRSA/BPHC.



This paper summarizes five recent federal courist®ts that should be of
interest to Federally Qualified Health Centers (HKGF”). In four cases, FQHCs
successfully challenged limits used by states ikinggMedicaid payments to FQHCs
and challenged the manner in which states maddesupptal payments. In another
case, the court dismissed the FQHC'’s challengedaMedicare regulations because the
FQHC sued in federal court before it had utilizedright to appeal an adverse decision
on a specific reimbursement claim first to the Riter Reimbursement Review Board
and then to the Secretary of Health and Human &svi

|. Recent Cases Invalidating Medicaid Reimbursemenformulas for FQHCs

Federal District Courts have recently struck d&@amnecticut’'s and Maryland’s
use of Medicaid payment limits applicable to FQHCEhese limits had been used by the
State Medicaid programs even though they were astdbon any study or analysis by
the States to justify such limits.

A. Connecticut’s Physician Productivity Screen

In December 2000, Congress, as part of the Beneifpprovement and Protection
Act of 2000 (“BIPA”), changed the Medicaid paymeméthodology applicable to
FQHCs. Connecticut then submitted to the CentarMidicare and Medicaid Services
(“CMS”) a revised Medicaid plan which provided,pertinent part, that its Medicaid
payments to a FQHC would be reduced to the exitetithe FQHC’s physicians had
fewer than 4,200 patient visits per year. Thidpuativity standard had been part of
Connecticut’s Medicaid reimbursement formula sih®86 and was based on a federal
Medicare regulation issued in 1992. 57 Fed. Reg. 24964412, 1992). CMS
approved the new Connecticut Medicaid plan in ROGL.

A Connecticut FQHC then sued the Commissionerasfr@cticut’s Department
of Social Services (Patricia Wilson-Coker), andNmvember 2001 the federal District
Court held that the 1992 federal Medicare regutatiad been improperly promulgated
and that, accordingly, Connecticut’s Medicaid FQi@®nbursement formula -- which
had, in turn, incorporated the productivity stambdeontained in that regulation -- was
invalid. Community Health Center, Inc. v. Wilson-Coléis F. Supp. 2d 332 (D. Conn.
2001). In 2002, the U.S. Court of Appeals revertse District Court. The Court of
Appeals said that the Medicaid program had theaityhto impose a cost limit borrowed
from the Medicare program, but it returned the ¢agbe District Court for a
determination of whether Connecticut’s reliancetua productivity screen was resulting
in payment based on 100 percent of the FQHCs’ redde and related costs in providing
Medicaid services Community Health Center v. Wilson-Cqkat1 F. 3d 132 (¥ Cir.
2002).

The Connecticut Primary Care Association thengdithe legal dispute, and in
2006 the District Court decided that Connecticuss of the productivity standard
violated the requirement in the Medicaid statuéetion 1902(bb) of the Social Security
Act, 42 USC 1396a(bb), that a FQHC be reimbursedfi amount...equal to 100



percent of the average of the costs of the cemteliroc in furnishing such
services...which are reasonable and related to tstieofdurnishing such services...”
Connecticut Primary Care Association v. Patricid3dh-Cokey 2006 WL 2583083 (D.
Conn. 2006). The District Court concluded that @sticut could not rely on CMS’s
approval of its Medicaid plan when CMS failed tt@rate an explanation for its
approval of the 4,200 screen after the Health Ressuand Services Administration
(“HRSA”) had discontinued its use of that scréen.

FQHCs or Primary Care Associations in statesdtsat use the 4,200 screen in
their Medicaid reimbursement plan can, therefoite,this case if they wish to challenge
such use.

B. Maryland’'s Use of An Administrative Cost Cap andPer Visit Ceiling

In 1991, Maryland adopted a Medicaid reimbursenf@mbula for FQHCs which
contained two cost limits that did not reimburde@HC for: (a) administrative costs that
are more than one-third of total costs and (b) arintare per visit costs that exceed 115
percent of the median per visit cost of eitheudtian FQHCs or all rural FQHCs in
Maryland (depending, of course, on whether theerantquestion is an urban or rural
center). CMS originally approved the Maryland fatenin 1991 and approved it again in
2001 in connection with Maryland’s Medicaid StatarPAmendment that was submitted
in order to comply with BIPA requirements.

Even though these two cost limits were not basedny sort of study or analysis
by the State, Maryland attempted to justify itafiata on the grounds that it was adopted
after notice and comment rulemaking. The U.S.ColAppeals directed the District
Court to consider a FQHC's challenge of these §mthase Brexton Health Services,
Inc. v. State of Marylandt11 F. 3d 457 (CA 4 2005). The District Coustrilrejected
Maryland’s arguments on the ground that the Mat@mmmula had no rational basis and
did not address “the circumstances of the FQHC uoolesideration.”Chase Brexton
Health Services v. State of Maryland Dept. of He&ltMental Hygiene(D. MD.
December 15, 2006). The Court said that the aosislhad to have some sort of basis if
they were going to be applied to limit a healthtees payments under the Medicaid
program.

ll. Cases Addressing Supplemental and Out-of-NetwdrPayment Obligations

A. Maryland’s Managed Care Supplemental Medicaid Paymets and
“Out—of-Network” Emergency Care Payments

! HRSA had used the 4,200 visit standard based aiugtivity data it had collected in 1978 on Rural
Health Clinics (“RHCs"). The Health Care Financiddministration (“HCFA”) then used this

productivity standard when it set a Medicare reirsbment rate for RHCs in 1982 and extended it to
Medicare reimbursement for FQHCs in 1996 even thddGFA knew in 1996 that HRSA had abandoned
the use of this standard and even though HCFA kadrrcollected its own productivity data for FQHCs.
The District Court, therefore, concluded that CM#8l Imever “actually evaluate[d] whether the 4,20@ac
as applied to FQHCs complies with the Medicaidustator the Medicare statute, for that matter).”



A Maryland FQHC challenged Maryland’s method ofking
supplemental payments to it for providing servimeMedicaid managed care patients.
In reversing the District Court, the Court of Apfsemund that the way in which the
State made payments to the FQHC violated fedenraildawo significant ways. First, the
State failed to make full supplemental paymentki¢ohealth center in accordance with
the schedule required by federal law. The CouAmgeals stated that the four month
payment requirement found in federal law was cél unambiguous and that the
State’s excuses as to why making full payment toager than four months were
unavailing. Three Lower Counties Community Health Services,UnState of
Maryland, 498 F.3d 294 (4 Cir., 2007).

Second, the Court of Appeals found that the Stalied to make or arrange for
payments for services provided by the health cant®tedicaid managed care patients
on an “out-of-network” basis when those patienespnted to the health center and
“immediately required [services] due to an unfoegsiiness, injury, or condition.” 42
U.S.C. 81396b(m)(2)(A)(vii). The Court decidedttiide Medicaid Act requires either
the State or the managed care organization to cosape a health center for emergency
services provided to Medicaid patients even ifftealth center is out-of-network. This
situation arose because, even though the healtaradid not have a contract with a
particular managed care organization, patients w@ enrolled with that managed care
organization still came to the health center améiked services on an out-of-network
basis because of the emergency situation.

The Court of Appeals rejected the health centegsmaents that the State had
illegally delegated certain supplemental paymemiadstration obligations to the
managed care organizations, and the Court alsalfthat the State’s use of a “market
rate” for the managed care organizations was leigalwever, as to the two findings
made in the health center’s favor, the Court of égp returned the case to the District
Court for implementation of the Court of Appealg'cision.

B. Court of Appeals Upholds FQHC'’s Right to Receiv&upplemental Medicaid
Payments

In 2005 and again in October 2006, a federal Cafuljppeals found in favor of a
Puerto Rico FQHC that had brought suit againsCitbeamonwealth of Puerto Rico to
receive supplemental payment for services provideter the federal Medicaid statdte.
Meanwhile, the FQHC also had a contract disputa tieé Municipality of San Juan.
The Commonwealth asserted that, under Puerto Rwothe FQHC was required to
have a written contract in order to have an enfavtelease with the Municipality of San
Juan and that without such a contract the healitecevas operating “illegally.” As a
result, in December 2006 the federal District Coliat initially heard the matter denied

2See Dr. Jose S. Belaval, Inc. v. Perez-Perdatb F. 3d 33 (LCir. 2006) andRio Grande Cmty. Health
Ctr., Inc. v. Rullan397 F. 3d 56 (LCir. 2005) for applicable background on priomjittion, including an
important discussion underscoring a health censdility to seek enforcement of FQHC payment
provisions pursuant to 42 U.S.C. § 1983. Rull&y, B. 3d at 73-75.



the health center the right to receive federal Madi payments from the
Commonwealth.

The FQHC appealed, and Court of Appeals heldttireahealth center’s
entitlement to payment from the Commonwealth turoilyy on whether or not the health
center meets the definition of an FQHC and whetinerot it provided covered medical
services.Dr. Jose S. Belaval, Inc. v. Perez-Perdod@8 F.3 11 (% Cir. 2007). The
Court of Appeals said that “there is no reasormioktthat these federally required
[Medicaid] payments can be displaced by landlorgate law.” Accordingly, the Court
of Appeals reversed the opinion of the District @@und sent the case back to the District
Court, with instructions to order the Commonweadtipay the FQHC the $6.8 million
(plus interest) that it had been ordered to paydtober 2006.

lll. When to sue in court to challenge a Medicare egulation

In October 2007, a federal District Court dismisae=QHC'’s challenge to two
federal Medicare reimbursement ceilings -- a psit payment “cap” and a physician
productivity “screen” -- because the FQHC had niagisted its Medicare administrative
remediesi.e,, it had not first filed an appeal as to a sped¥fiedicare cost report with the
fiscal intermediary and then the Provider Reimbuoneset Review Board (“PRRB”) of the
U.S. Department of Health and Human ServicBstee Lower Counties Community
Health Services, Inc. v. Department of Health anagidn Service2007 WL 2932767
(D.D.C. October 9, 2007). Before filing the casdaderal court, the FQHC wrote to the
PRRB asking it to decide whether it could invaledt#iese two CMS regulations. Rather
than decide the legality of these federal regutetiohe PRRB instead dismissed the
FQHC's case in April 2007 because the health cemésrnot challenging before the
PRRB the failure of the fiscal intermediary to cdeately reimburse the FQHID
connection with a particular cost report.

The FQHC then turned to the federal court. Thetrigit Court said that the
Medicare statute and CMS'’s implementing regulati@ugiire that before suing in
federal court the FQHC should have taken two steglsng the PRRB to review a
particular denial of full reimbursement by the &mtermediary; and if the PRRB were
to affirm the intermediary’s denial, seeking reviewthe Secretary of Health and Human
Services. The District Court, citing the Suprenw@s decision irShalala v. lllinois
Council on Long Term Care, InG29 U.S. 1, 20, 22-23 (2000), said that this
administrative process “must be followed, even i$ time-consuming and even if the
agency cannot grant the relief sought.” (citationstted). The case is currently on
appeal to the United States Court of Appeals ferIstrict of Columbia Circuit.

Another federal District Court gave a similar oatale when in 2007 it dismissed
a complaint by the Puerto Rican Association of Riajsviedicine and Rehabilitation,
three physicians, and several patients challengi@Gi1S regulation governing when
Medicare will reimburse for physical therapy inailéo a physician’s services. In March
2006 plaintiffs wrote to CMS to challenge a newulagon, effective June 2005, that
defines what qualifications a physical therapissthave in order to obtain Medicare



reimbursement. CMS wrote back rejecting the chglle Plaintiffs then immediately
sued in federal court. The District Court said &ither the physicians or the patients
should have first utilized a multi-step administratprocess (filing a Medicare claim and
then appealing its denial to an Administrative Lavdge and then to the Medicare
Appeals Council) before going to a federal courttfelp. Puerto Rican Association of
Physical Medicine and Rehabilitation, Inc. v. Uditstates2007 WL 1799634 (D.
Puerto Rico 2007). The District Court relied o8@urt of Appeals decision rejecting an
association’s challenge to the same regulationngapat while the association could not
file a Medicare claim, injured physicians or patgecould have used the administrative
process.National Athletic Trainers’ Association, Inc. v. ithkd States Department of
Health and Human Service455 F.3d 500 (& Cir. 2006).

V. Conclusion

Taken together, these cases show the willingrfefegleral courts to consider
issues relating to Medicaid payment to FQHCs arappdy well-established principles
found in administrative law that prohibit State daderal governments from engaging in
conduct that is arbitrary and capricious or otheeainlawful. More specifically, these
cases constitute important precedent for othettlheahters that may be considering
challenging state Medicaid payment caps.



